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(i) Continue to maintain the policy
or plan of insurance, the applicant
must submit a request for approval of
the user fee by the Board at the time of
the election; or

(ii) Transfer the policy or plan of in-
surance to FCIC, FCIC may at its sole
discretion, continue to maintain the
policy or plan or insurance or elect to
withdraw the availability of the policy
or plan of insurance.

(3) Requests for approval of the user
fee must be accompanied by written
documentation to support that the
amount requested will only cover
maintenance costs.

(4) The Board will approve the
amount of user fee that is payable to
the applicant by approved insurance
providers unless the Board determines
that the user fee charged:

(i) Is unreasonable in relation to the
maintenance costs associated with the
policy or plan of insurance; or

(ii) Unnecessarily inhibits the use of
the policy or plan of insurance by other
approved insurance providers.

(5) Reasonableness of the user fees
will be determined by the Board based
on a comparison with the amount of re-
imbursement for maintenance pre-
viously received, the number of poli-
cies, the number of approved insurance
providers, and the expected total
amount of user fees to be received in
any reinsurance year.

(6) A user fee unnecessarily inhibits
the use of a policy or plan of insurance
if it is so high that other approved in-
surance providers are unable to pay
such fees because of the volume of busi-
ness currently underwritten by the ap-
proved insurance provider.

(7) The user fee charged to each ap-
proved insurance provider will be con-
sidered payment in full for the use of
such policy, plan of insurance or rate
of premium for the reinsurance year in
which payment is made.

(8) If the applicant does not notify
FCIC at least six months prior to the
last day of the last reinsurance year in
which a maintenance reimbursement
will be paid, as approved by the Board,
ownership of the policy or plan of in-
surance will be automatically trans-
ferred to FCIC beginning with the next
reinsurance year.
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(k) The Board may consider informa-
tion from the Equal Access to Justice
Act, 5 U.S.C. 504, the Bureau of Labor
Statistic’s Occupational Employment
Statistics Survey, the Bureau of Labor
Statistic’s Employment Cost Index,
and any other information determined
applicable by the Board, in making a
determination whether to approve a
submission for reimbursement of re-
search and development costs, or main-
tenance costs under this section or the
amount of reimbursement.

(1) For the purposes of this section,
rights to, or obligations of, research
and development cost reimbursement,
maintenance cost reimbursement, or
user fees cannot be transferred from
any individual or entity unless specifi-
cally approved in writing by the Board.

(m) Notwithstanding the definition
in §400.701, the maintenance period
ends for an approved submission once
the applicant no longer performs the
maintenance responsibilities, as deter-
mined by FCIC, or the applicant gives
FCIC notice they no longer wish to
maintain the submission.

(n) Applicants requesting reimburse-
ment for research and development
costs, maintenance costs, or user fees,
may present their request in person to
the Board prior to consideration for ap-
proval.

[66 FR 47951, Sept. 17, 2001, as amended at 70
FR 44241, Aug. 2, 2005]

§400.713 Nonreinsured
(NRS) policy.

(a) Unless notified by FCIC, three
hard copies, or an electronic copy in a
format approved by RMA, of the new or
revised NRS policy and related mate-
rials must be submitted to the Deputy
Administrator, Research and Develop-
ment (or successor), Risk Management
Agency, 6501 Beacon Drive, Stop 0812,
Kansas City, MO 64133-4676, at least 120
days prior to the first sales closing
date applicable to the policy.

(b) FCIC will review the NRS policy
to determine that it does not materi-
ally increase or shift risk to the under-
lying policy or plan of insurance rein-
sured by FCIC, reduce or limit the
rights of the insured with respect to
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the underlying policy or plan of insur-
ance, or cause disruption in the mar-
ketplace for products reinsured by
FCIC.

(1) An NRS policy will be considered
to disrupt the marketplace if it ad-
versely affects the sales or administra-
tion of reinsured policies, undermines
producers’ confidence in the Federal
crop insurance program, decreases the
producer’s willingness or ability to use
Federally reinsured risk management
products, or harms public perception of
the Federal crop insurance program.

(2) The applicant, at a minimum,
must provide worksheets and examples
that establish liability and determine
indemnities that demonstrate the per-
formance of the NRS policy under dif-
fering scenarios. When the review is
complete, FCIC will forward their find-
ings to the applicant.

(c) If the approved insurance provider
sells an NRS policy that RMA deter-
mines materially increases or shifts
risk to the underlying FCIC reinsured
policy, reduces or limits the rights of
the insured with respect to the under-
lying policy, or causes disruption in
the marketplace for products reinsured
by FCIC, reinsurance, A&O subsidy and
risk subsidy will be denied on the un-
derlying FCIC reinsured policy for
which such NRS policy was sold.

(d) FCIC will respond to the sub-
mitter not less than 60 days before the
first sales closing date or provide no-
tice why FCIC is unable to respond
within the time frame allotted.

[70 FR 44242, Aug. 2, 2005]
Subpart W [Reserved]

Subpart X—Interpretations of Stat-
utory and Regulatory Provi-
sions

SOURCE: 63 FR 70313, Dec. 21, 1998, unless
otherwise noted.

§400.765 Basis and applicability.

(a) The regulations contained in this
subpart prescribe the rules and criteria
for obtaining a final agency determina-
tion of the interpretation of any provi-
sion of the Act or the regulations pro-
mulgated thereunder.
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(b) Requesters may seek interpreta-
tions of those provisions of the Act and
the regulations promulgated there-
under that are in effect for the crop
year in which the request under this
subpart is being made and the three
previous crop years.

(c) All final agency determinations
issued by FCIC, and published in ac-
cordance with §400.768(f), will be bind-
ing on all participants in the Federal
crop insurance program.

[63 FR 70313, Dec. 21, 1998, as amended at 64
FR 50246, Sept. 16, 1999]

§400.766 Definitions.

Act. The Federal Crop Insurance Act,
7 U.S.C. 1501 et seq.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned govern-
ment corporation within the United
States Department of Agriculture.

Participant. Any applicant for crop
insurance, a producer with a valid crop
insurance policy, or a private insur-
ance company with a reinsurance
agreement with FCIC or their agents,
loss adjusters, employees or contrac-
tors.

Regulations. All provisions contained
in 7 CFR chapter IV.

§400.767 Requester obligations.

(a) All requests for a final agency de-
termination under this subpart must:

(1) Be submitted:

(i) In writing by certified mail, to the
Associate Administrator, Risk Manage-
ment Agency, United States Depart-
ment of Agriculture, Stop Code 0801,
1400 Independence Avenue, SW., Wash-
ington, DC 20250-0801;

(ii) By facsimile at (202) 690-9911;

(iii) By electronic mail
RMA.CCO@rma.usda.gov; or

(iv) By overnight delivery to the As-
sociate Administrator, Risk Manage-
ment Agency, United States Depart-
ment of Agriculture, Stop 0801, Room
6092—-S, 1400 Independence Avenue, SW.,
Washington DC 20250.

(2) State that it is being submitted
under section 506(s) of the Act;

(3) Identify and quote the specific
provision in the Act or regulations for
which a final agency determination is
requested;

(4) State the crop year for which the
interpretation is sought;
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